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Budapest, 21 April, 2005 
 
 
Mr. David O’Sullivan 
Secretary General 
European Commission 
Rue de la Loi 200 
B-1049 Bruxelles 
sg-plaintes@cec.eu.int 
 
 

Subject: Suggestion for an infringement procedure on the 
basis of Hungarian non-compliance with 
Community legislation concerning rail services 

 
 
Dear Mr. Secretary General, 
 
 
The Clean Air Action Group (CAAG) is one of the best-known environmental non-
governmental organisations in Hungary, a national federation of 132 NGOs. One of the main 
fields of our activities is sustainable transport.  
 
The last two decades have been characterised by a steady deterioration of the Hungarian 
railway lines and the whole of the state railway company, which is mainly due to the fact that 
the Hungarian state has been paying for over 20 years only partly for the services it has been 
ordering from the Hungarian State Railways (MÁV).  
 
From the 1st May 2004, when Hungary joined the European Union, the provisions of the 
acquis communautaire became an integral part of the national legal system. From the point of 
view of the railway system in Hungary, Regulation No. 1191/69/EEC on action by Member 
States concerning the obligations inherent in the concept of a public service in transport by 
rail, road and inland waterway has special importance. This regulation is applicable when a 
Member State obligates a transport undertaking to provide a public service, and the operation 
of this service entails economic disadvantage for the operator. According to the Regulation, in 
such cases the transport undertaking has to “apply to the competent authorities of the Member 
State for the termination in whole or in part of any public service obligation where such 
obligation entails economic disadvantage for them” or they may “propose the substitution of 
some other form for the forms of transport being used” (Art. 4). In case the Member State 
decides to maintain the public service obligation or a part of it, a right to compensation arises 
for the transport undertaking (Art. 6). 
 



In Hungary, according to the national legislation, MÁV has very strict tariff obligations and 
also obligations concerning the operation. These services have great importance from social 
point of view, especially regarding low-income persons, students and pensioners. The 
termination of these services would have serious effects regarding many parts of the country 
and large sections of the society, as well as on the environment.  
 
In the last two decades the financial resources did not even cover the maintenance of the 
tracks, the rolling stocks and other assets of the Hungarian Railways. Therefore the level of 
services on most lines has been deteriorating from year to year.  
 
In 2004 the State compensated only about 44% of the expenses of the passenger services of 
the company not covered by the income from the tickets (approximately HUF 58.8 billion, or 
€€  235 million), and after the accession this amounted only to 45% in spite of the fact that 
according to Regulation 1191/69/EEC the State should cover not only the losses of the public 
service provider, but guarantee a decent profit as well. The reason for this situation is partially 
in the ownership structure of MÁV. As the State is the sole owner of the company, the 
nomination and revocation of the Chief Executive Officer and other leaders of MÁV depend 
on the government, which means its chairpersons have practically no freedom in their actions, 
without risking their positions. Although Regulation 1191/69/EEC guarantees 100% recovery 
for the company’s losses, MÁV’s management requested the reimbursement of only 66%. 
However, the State failed to provide even this sum, only (as we mentioned above) 45% (HUF 
52 billion) were offered, and the leaders of .MÁV had to accept this. Those who did not 
accept it, as for example the President of MÁV and one of the Deputy CEO’s, were forced to 
resign. 
 
Another huge problem is the fact that MÁV is considered one inseparable entity, which in the 
practice meant that the profits of the railway freight sector have been used to cover losses of 
the railway passenger sector. (For example, in 2003 from the HUF 13 billion profit of the 
freight sector, only HUF 200 million were left at this sector.) This resulted in the rapid 
deterioration of the railway freight services as well. This is as absurd as if the profits of truck 
companies would have been completely taken away to finance the losses of public transport 
companies. This practice completely contradicts the EU’s basic principles of free market 
economy and fair competition as defined in the Treaty establishing the European 
Community. (“Article 3  1. For the purposes set out in Article 2, the activities of the 
Community shall include, as provided in this Treaty and in accordance with the timetable set 
out therein: … (g) a system ensuring that competition in the internal market is not distorted;” 
– “Article 87 1. Save as otherwise provided in this Treaty, any aid granted by a Member State 
or through State resources in any form whatsoever which distorts or threatens to distort 
competition by favouring certain undertakings or the production of certain goods shall, in so 
far as it affects trade between Member States, be incompatible with the common market.” – 
“Article 98 … The Member States and the Community shall act in accordance with the 
principle of an open market economy with free competition…”)  
 
All the above mentioned practices of the Hungarian State concerning MÁV probably 
contradict Directive 2001/12/EC of the European Parliament and of the Council of 26 
February 2001 amending Council Directive 91/440/EEC on the development of the 
Community's railways [“(9) To promote the efficient operation of passenger and freight 
transport services and to ensure transparency in their finances, including all financial 
compensation or aid paid by the State, it is necessary to separate the accounts of passenger 
and of freight transport services. (…) 6) Article 4 shall be replaced by the following: "Article 



4  1. Member States shall take the measures necessary to ensure that as regards management, 
administration and internal control over administrative, economic and accounting matters 
railway undertakings have independent status in accordance with which they will hold, in 
particular, assets, budgets and accounts which are separate from those of the State. "”] 
 
With the present letter CAAG would like to draw the Commission’s attention to the situation, 
in which MÁV cannot stand out for its rights and make the government fulfil its legal 
obligations by providing the required amount of financial resource, which means the country 
does not comply with the quoted Regulation and the Treaty. 
 
As we understand, the above provisions have direct applicability according to the Article 249 
of the Treaty that says: “A regulation shall have general application. It shall be binding in its 
entirety and directly applicable in all Member States.” In case a state fails to fulfil its 
entailing obligations, the Commission has the right to act in the sense of Article 226 of the 
Treaty – “If the Commission considers that a Member State has failed to fulfil an obligation 
under this Treaty, it shall deliver a reasoned opinion on the matter after giving the State 
concerned the opportunity to submit its observations. If the State concerned does not comply 
with the opinion within the period laid down by the Commission, the latter may bring the 
matter before the Court of Justice.” 
 
CAAG turns to the Commission with the request to call upon Hungary to comply with 
Regulation 1191/69/EEC and the Treaty establishing the European Community, and if she 
fails to do so, then take action under Art. 226 of the Treaty and bring the matter before the 
Court of Justice. 
 
In case you need any further information, or the CAAG could be at your help in any way, 
please do not hesitate to contact us. I am looking forward to hearing from you. 
 
Yours sincerely, 
 
 
András Lukács 
President of the Clean Air Action Group 
 
 
 
Cc. 

Mr. François Lamoureux 
Director General 
Directorate General TREN Energy and Transport 
B-1049 Bruxelles 
francois.lamoureux@cec.eu.int 
 
Mr. Thomas Avanzata 
Policy Officer  
Unit 5, Services of general economic interest & users' rights  
Directorate General TREN, Energy and Transport 
B-1049 Bruxelles 
thomas.avanzata@cec.eu.int 

 


